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Abstract: In order to determine whether a plaintiff in a civil case is entitled to claim, the underlying facts are often
decisive. This article discusses the rules on fact-finding mechanism generally named discovery. These rules regulate
how information is gathered, evidence is presented and how a decision on matters of fact is made .Romano —
Canonical model and Anglo—-American model have similarities and also differences mentioned in this article. But it
is important to present their effective means and mechanisms for each other system to study and consider them in
future legislations. The procedures that are used to resolve factual questions in civil or continental systems differs
greatly from those used in American courts, we aimed to enhance our understanding of those differences and aimed
to show these differences evolved throughout time .Often ,procedural rules are implemented that were tried and
tested elsewhere. Comparative law may serve a useful tool to generate possible legal solutions to pressing
procedural problems. In addition, experience in other jurisdictions may be of use to access possible effects of
legislative change.
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1. Introduction civil procedure merged the procedures of law and
Continental systems (like French system as it equity in federal courts (Flanders, 1978-1979). The
is studied in this article), have increasingly required new rules on discovery aimed to prepare for trial and
the parties to disclose information and have widened ensure that all relevant information was available to
the possibilities for discovery. (Cadiet, 2004) both parties(Froeb, 2006).These rules enabled the
Rules were introduced to prevent parties from parties to conduct a broad search for facts with little
withholding relevant information. (Kohl, 1971) court intervention. (Langbein, 1995). By 1970s,
Parties are required to provide complete and truthful Discovery was the new stage in the U.S. process of
information and they are also required to disclose in fact-finding. (Ly nch, 1963).
their pleadings the evidence they intend to use in Interrogations, depositions and requests for
support of their factual allegations. Judges have the discovery of documents are currently used in a
gained more powers to order the parties to produce large proportion of cases. (Millar, 1926).
evidence. (Levy, 1965). The discovery consumes a large proportion
The present U.S. discovery is not rooted in of time and resources allotted to litigation. In addition,
one, but in tow distinct English procedural regimes: summery judgments became more widely available.
"common law and Equity" (Burbank, 1997). Each of (Millar, 1936-1937).
these systems had their own procedure to resolve The developments above had led to a fourth
factual questions. The differences between systems are general trend in U.S. litigation: A gradual shift in the
discussed in table 1 (Cannon, 2006). roles of parties, lawyers, and judges in the process of
.the fundamentals of the English rules on discovery discovery. (Millar, 1937-1938)
were adopted in many North American colonies The role of court in American civil litigation
(Clark, 1935). A system based on English common was at the heart of legislative reform. Since 1983,
law was also adopted at the federal level. Discovery in Judges were granted more and wider discretionary
Anglo-American jurisdictions changed radically in the powers to manage the litigation process. (74 Harv. L.
18" century. (Cooter, 1995-1996) Moreover, Rev., 1961).
important changes were made to the rules of evidence.
(Dobie, 1938-1939). 2. Research questions and general overview
More recently the American fact finding What is the historical background of
arrangement have changes: the 1938 Federal rules of discovery rules and have there been cross-influences
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between the procedural systems and what solutions
are considerable from U.S model of discovery?what
are the differences between procedureal systems on
fact-finding?

3. Historical changes in both systems

The action to produce and exhibit was one
in the nature of a bill of discovery which today is
called discovery in U.S. system and Forced
production of documents in continental civil system.
Both Romano-canonic and Anglo-American
mechanisms to have access to the proofs in a civil
procedure are rooted in action ad exhibendum ,an
action from Romano-canonical system, to enable a
claimant of a proof whom the possessor refused to
show it and bring it to another action.

At present, discovery is the legal process
used to disclose evidence relevant to any matter at
issue in a civil dispute. Each party has the right to call
on others to provide discovery of relevant documents.
Today we have wide discovery mechanisms in civil
procedure of U.S. but in continental (civil) systems of
civil procedure, there is no such means, mechanisms,
and opportunities for litigants. In the U.S. system, if
the discovery is called for, the formal procedure
begins with opposing parties creating a list of all
relevant documents which are or have been in their
possession custody or power.

But in continental procedural systems, the
parties can ask for that proofs before the judge, and
this is the judge which verify the demand and may
order the other party or third party to disclose the
proof, but there is no discovery period, and there is not
enough sanctions for refusal, while in U.S. model of
discovery we have empowered judge jury and litigants
who make a list of all relevant documents with details
and the other party must comply by producing these
documents in the action.

For example in French legislation, la
production force des pieces is the solution when the
proof which can prove the claim or defend of one
party is in the possession of the other party ,if it is
shown to the court that there is such a proof, and it is
really in the possession of that person, the judge based
on ask of that party, could order to be produced and if
there is refusal of production, it could be order to pay
a sum, for each day of refusal, or affirmative
conclusion against refusal party. But in U.S. Federal
rules of civil procedure, the role of judge is different.
There is a period before the trial is started, this time is
for gathering evidences and have access for parties to
all relevant documents. Discovery in U.S. approach is
not asking for some proof only, it is a procedure,
aimed to gather all related information for Parties of a
civil case.
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In this article we present American discovery to civil
and continental system, although in U.S.system in
some cases the existing process of discovery have
caused delay and expense ,however, the disclosure is
essential to achieve a just result in litigation.

4. Discussion

It is apparent that procedural rules have
frequently been transplanted from one jurisdiction into
another (Daigre, 1979), those that draft procedural
legislation generally adopt rules and principles that
were used, tried and tested elsewhere. (92 Yale L.J.,
1982-1983)

There have been many examples of cross-
influence contributed to a gradual approximation of
procedural systems .The pleading rules introduced by
the 1848 New York Field code were similar to those
on the continent. (Olivier, 2000) At the same the
introduction of very liberal party driven discovery
rules in the U.S. provides the clearest example.
(Rosenberg, 1969 and 1988)

American model of discovery is supposed to
provide the parties with relevant documents before
trial. It can assist parties in preparing their cases or
determining whether to settle before trial. It also
should save the court time and expense through:

Narrowing the issues in dispute preventing
parties being taken by surprise at trial and enabling a
dispute to be settled or determined at trial on its merits
and not tactics.

In American model, the judge has no role of
digging for facts and parties are required to have such
a role, although the judge takes a more active role in
case management .Thus it is strongly recommended
to civil systems to make their own model of discovery
and take the positive aspects of American model.

In American model of discovery any party
may serve on any other party a request to produce and
permit the party making the request, to inspect and
copy any designed documents including writings,
drawing, graphs, charts, photographs, phone- records
electronically stored information and other data
compilations from which information can be obtained
,ztranslated if necessary by the respondent or inspect
and copy test or sample any tangible things which
constitute or contain matters within the scope of Rule
26(b) and which are in possession ,custody or control
of the party upon whom the request is served .The
request may without leave of court be served upon the
plaintiff after commencement of action and upon any
other party with or after service of summons and
complaint upon that party. The request shall specify a
reasonable time, place and manner of making the
inspection and performing related acts. The request
may specify the form in which electronically stored
information is to be produced. The party upon whom
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the request is served shall serve a written response
within 30 days after the service of the request.

5. Comparing legal systems

As it was mentioned how legal systems
accepted and created rules of discovery in civil
procedure, it must be said that the differences in
Continental legal systems and U.S. Federal rules of
discovery in civil cases are numerous.

(Schwarzer, 1989) In addition, there are
many differences in the way in which the laws are
applied. In French system(Gabdeil , 1903), the
process of access to written proof and presentation of
evidence may take place at a number of dispersed
court sessions .In the United States there may be many
procedural steps in pretrial stage of litigation. At the
same time, evidence will be presented to the Trier of
fact during a single uninterrupted hearing (Sofare,
1982-1983). In discussing the differences between
legal systems, it is important to distinguish them.
Often the written rules in one system differ greatly
from those in other systems. Out of court depositions
are important within the U.S. System of discovery,
unavailable in French system, for example. (Surbin,
1997-1998)

In all jurisdictions, the laws allow to have full
access to all related information about the civil case,
but with different features and means. (Sunderland,
1932-1933).

Most of rules of European legal system
(continental) were initially influenced by the Romano
— canonical model. In more recent times, and
sometimes contrasted with Anglo-American systems.
Main differences are mentioned in table 1.These
differences flow from tow fundamental differences:
different roles of judges in the civil procedure.
(Sunderland, 1938-1939)

It is commonly believed that the pursuit of
truth is the primary end of the process of discovery.
(Fleming, 1928)

However, the pursuit of truth is not an end in
itself, but a means directed towards a more remote
end. (Grossen, 1960)

Technical or pure epistemological
perspective does not suffice to understand the
discovery arrangements of legal systems. (Keeton,
1954)

The pursuit of truth is believed to be o
importance to promote settlement, reach a correct
decision, and level the playing field and to make the
court's decision acceptable in the eyes of the litigants
and the public. (Louisell, 1957)Thus in every legal
system, it is relevant to identify the final ends of the
litigation process. Different jurisdictions emphasize
different ends of the process of discovery. Rules of
discovery were designed to establish the facts"
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correctly". The pursuit of truth was hence of great
importance in U.S. legal system. (Macllister, 1950)

Thus all the means are available to achieve
the facts of civil case in civil procedure. Tow
distinctive features are most prominent in U.S. model
of discovery in civil procedure: the civil jury and the
adversarial system. (Speck, 1951) In U.S. civil
procedure, the "adversarial system" provides both
parties with sufficient opportunities to voice their
opinion. Thus, in this system, the "role of parties" is
more (Warren, 1890). The parties have the possibility
of ask for production of all related documents which
are "in the possession of the other party". (Weinstein,
1957).

But on the other hand, The U.S. Federal
system seems to be also concerned with the
"resolution of disputes"(Wigmore, 1940). We may
conclude that the federal U.S. rules primarily aim for
the fair and legitimate resolution of disputes. (Interim
Report, 2010) Use of direct sanctions against parties
in reliance of presentation of evidence in civil process
is a distinctive feature of U.S. legal system. (Adams,
1998)

6. Conclusion

The procedural differences between the
common law and continental systems have been
thoroughly examined. Despite different features, the
ultimate goal of both systems is essentially identical:
to achieve the just, efficient, and speedy resolution of
disputes. (Julien, 2003) Perhaps the most interesting
phenomenon is that neither system is satisfied with its
own performance in achieving this ultimate goal,
(Kohl, 2004) and both systems are trying to seek
inspiration from each other to reform their procedural
arrangements. (Vincent. 2001)

The notion of active judicial management
and supervision is sweeping both the United States
and England and has dominated as the theme of their
reform movements for the past twenty years (Heron
2002). The focus of judicial attention is shifting from
trial to the pretrial stage. (Lebars, 1997)The opposite
directions of these reform movements are clearly
bringing the two systems into convergence. (Braas,
1945) Despite this convergent trend, the attitudes of
the two systems toward civil discovery remain far
apart. (Gabdeil , 1903) In the common law system,
parties are equipped with discovery rights to gather
information and evidence in preparing their cases.
(Lewald, 1937) DISCOVERY enables them to
compel disclosure of information from their opponents
and even third parties. (Jodlowski, 1967) In the
continental systems, no such rights are recognized.
(Nouveau Code, 2003)

The civil judges
investigative power(Dunand

exclusively  enjoy
, 1940). Almost all



Journal of American Science 2012;8(9)

http://www.jofamericanscience.org

commentators find the answer to be rooted in different
procedural arrangements and concepts of procedural
justice between the two systems. (Linsmeau, 1999)

I turn to the board subject of discovery in
civil actions. Viewed comparatively, in this particular
realm of procedure, the civilians' mindset-still hostile
to disclosure as well as discovery on the grounds of
party privacy and autonomy- starkly differs from the
common-law mindset. (Mougenot, 1990)However,
some movement in the civil law has recently occurred,
and the future should see more. Boudreau, 2006) Two
points should be made perfectly clear at the outset.
First, my proposal of introducing discovery is made
for the sole purpose of curing the problems arising

from the continental system's lack of efficient
discovery. (Guinchard, 1999).It is not an attempt to
harmonize the two systems' conflict on this issue or to
build a set of universally rules. The most important
lesson 1 find in the study of comparative civil
procedure is that procedural law should be socially
constructed and defined with an eye on the need and
culture of a particular society. (Tarzia, 1996)Second, 1
would like to emphasize that while I propose to
introduce discovery into the continental system, I do
not propose to transplant the whole common law
discovery Scheme. It would be silly to suggest such a
complete transplant. (Couchez, 1998)

Table 1. Differences of legal systems on Discovery Rules in Civil procedure

Stages in the process of Discovery

Differences of Anglo -American and civil legal systems

Pleadings are more important in civil systems that clarify the
facts and issue.

Both systems require the parties to disclose information

Fact-gathering in civil Pleading
procedure
Disclosure
Discovery

In the U.S.., more so than on the continent, discovery is widely
available and operates extra-judicially.

Preparatory Hearings

On the continent, more so than in American practice; courts
discuss factual issues with the parties.

Summery Judgments In the U.S., summery judgments are usually after discovery is
concluded
Presentation of Exclusionary Rules Only exist in U.S. system.

Evidence Witness examination | In the U.S., They are primarily cross examined by counsel but in
civil systems the judge plays an important role.
Expertise Party-appointed expert in the U.S. system.
Decision Making Decision Maker In the U.S. system trial by jury is the normal mode of trial.
Rules of Evaluation of Only in the U.S. system, evidence is freely evaluated.
Evidence
Reasons for a decision | Only Civil system judges are strongly required to "give reasons"
for their judgment.
Acknowledgements New Palgerave Dictionary of Ecomomics and
I am grateful for my supervisors, the Law,
Dr.Mansour AMINI, Dr.Majid POUROSTAD and a. London: MacMillan Reference, Ltd, 998, p.245-
Dr.Mehran MAHMOUDI for their support 250

cooperation and revising this manuscript.

Corresponding author

Avisha Ashrafolketabi, PhD student of private law,
Department of law, Sciences and Research branch,

Islamic Azad University, Tehran, Iran
E-mail: avisha.ashrafolketabi@iauctb.ac.ir
www.srbiau.ac.ir

References

1. Adams, M.A., Civil Procedure in the USA and
Civil Law Countries’, in: P.Newman (ed.), The 5.

2. ARREN, The right to privacy, Harvard Law
Review, T. 3, 1890, p. 193-220.

3. BRAAS, Le chevalier(1945) “Precis de
Procedure Civile”, Tome Second (Procedure),
Bruxelles Etabissements Emile Bruylant, 3
Ed.p76

4. Boudreau, C. & Mccubbins, M.D., The Battle

for Truth: Theory and Experiments Regarding

Competition and the Adversarial System.

(Research ~ Paper No. 07-63)  SSRN,

<http://ssrn.com/abstract=929546>, 2006

Burbank, StB & Silberman, L.J., Civil

Procedure Reform in Comparative Context: The

786




10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Journal of American Science 2012;8(9)

United States of America, 45 Am.J.Comp. L.,
1997,p. 675-704

Cadiet , L., The New French Code of Civil
Proceduré, in: C.H. van Rhee (ed.), European
Traditions in Civil Procedure, Antwerp:
Intersentia, 2005, p. 49-68.

CADIET, loic & JEULAND, Emmanuel.
(2004)“Droit  Judiciare Prive” Paris, 4em
Edition,p 19

Cannon, A.J., Effective Fact-finding, 25 Civil
justice Quaterty, 2000, p., 327-348.

Clark, Ch, E., A New Federal Civil Procedurell,
44 Yale L.J., 1935m p.1291-1310.

Cooter, R.D. & Rubinfeld, D.L., Reforming the
New Discovery Reles’, 84 Geo. L. J., 1995-
1996, p. 61-89.

COUCHEZ, Gerard & LANGLADE, Jean —
Pierre & LEBEAU, Daniel: “Procedure Civile”,
Paris, Dalloz, 1998.p19

Dobie, A.M., The Federal Rules of Civil
Procedure, 25(3) Virginia Law Review, 1938-
1939, p. 261-315.

.DAIGRE, Jean — Jacques(1979) “La production
Forcee de Pieces dans le Proces Civil”, Paris,
Presses Universitiaires de France, 1e Ed.,.p56
DUNAND, William,(1940) “Du Role Respectif
du Juge et des Parties dans L’Allegation des
Faits” Etude Comparative des Principes des Lois
Allemandes, Francaises et Genevoises, Georg &
Cie S.A, Librairie de L’ Luniversite Geneve,.p47
Flanders, S., Case Management in Federal
Courts, Some Controversies and Some Results’,
4 Just. sys. J., 1978-1979, p. 147-165.

Froeb, L.M. & Kobayashi, B.H., Evidence
Prduction in Adversarial vs. Inquisitorial
Regimes’, 70 Economic Letters, 2001, p. 267-
272.

FLEMING, Discovery,
1928m p. 746-774.
GROSSEN, La protection de la prosonnalité en
droit privé, Revue de droitsuisse, T. 2, 1960, p.
la — 116a.

GABDEIL, La documentation de saint Thomas,
Revue Thomiste, T. XI, 1903, p. 197-215.
GUINCHARD, Serge: “Droit et Pratique de la
Procedure Civile” Paris, Dalloz, 1999.p26
HERON, Jacques: “Droit Judiciare Prive” Paris,
Montchrestien, 2 Ed. (Par Thierry le Bars),
2002.p24

Interim Report on the joint project of the
American College of Trial Lawayers task force
on discovery and the Institute for the
Advancement of the American Legal System,
August 2008, available at <www.actl.com>, last
consulte in February 2010.

Yale Law Journal,

787

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

http://www.jofamericanscience.org

JODLOWSKI, Partim «Procédure civile», in
Introduction au droit polonaise, Varsovic, 1967,
p. 381-434.

JULIEN, pierre & FRICERO, Natalie. (2003)

“Droit Judiciare Prive” Paris, L.G.D.J, 2e
Ed.p27

KOHL, Alphonse & BLOPCK, Guy(2004)
“Code Judiciaire”, Etablissements Emile

Bruylant, S.A., 4e Ed.p.47

KOHL, Alphonce: “Proces Civil et Sincerite”,
Liege, Faculte de droit, 1971.p43

KEETON, Trial tactics and mothods, New —
York, 1954.

LEBARS, Thierry (1997 )“Le Defaute de Base
Legale en Droit Judiciare Prive”, Paris,
E,J.A.p56

Langbein, J.H., The Influence of Comparative
Procedure in the United States’. 43 Am.J.Comp.
L., 1995, p. 545-554.

Langbein, J.H., Historical Foundations of the
Law of Evidence: A View from the Ryder
Sources’, 95(5) Colum, L. Reo. 1996, p. 1168-
1202.

Levy, J.P. (ed.) La Preuve, 2, Moyen Age et
Temps Modernes, Bruxeles: Recueils de la
Société Jean Bodin pour I’histoire comparative
des institutions, 1965.

Ly nch, W.C., Pre-Trial Procedures’, 39 North
Dakota Lmo Rev., 1963, p. 176.

LEWALD, Le contrdle des Cours suprétnes sur
I’application des lois étrangéres, Académie de
droit international, Recueil des Cours, T.57,
1937, p. 205-321.

LOUISELL, Discovery today. California Law
Review. T. 45, 1957, p.486-514.

LINSMEAU, J. & STORM, M.(Ed.) .(1999).
“Le Role Respectif du Juge et des Parties dans le
Proces Civil”, Bruylant Bruxelles,.p65

Millar, R.W., Some Comparative Aspects of
Civil Pleading Under Anglo-American and
Continental Systems’, 12 A.B.A.J., 1926, p. 401-
407.

Millar, R.W., The Old Regime and the New in
Civil Procedure, 14 N.Y.U.L.Q. Rev., 1936-
1937, p. 1-27, p. 197-226.

Millar, R.W., The Mechanisms of Fact-
Discovery: A Study in Comparative Civil
Procedure, 32 III. L., Rev, 1937-1938, p. 261-
294, p. 424-455.

MACLLISTER P., The Big Case: procedural
problems in Antitrust Litigation, Harvard Law
Review, T. 64, 1950, p. 27-61.

MOTULSKY, Henri. (1973) “Etudes et Notes de
Procedure Civile”, Paris, Dalloz.p34
.MOUGENOT, Raymond: “La  Preuve”,
Bruxelles, Maison Fred. Larcier, S.A., 1990.p37



Journal of American Science 2012;8(9)

http://www.jofamericanscience.org

42.

43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

NOUVEAU Code De Procedure Civile, Dalloz,
95 Ed. , 2003.

Developments In The Law — Discovery. 74
Harv. L. Rev., 1961, p. 940-1072.

Discovery Abuse under the Federal Rules:
Causes and Cures’, 92 Yale L.J., 1982-1983, p.
352-375.

Olivier, M., Modalites pratiques d’application de
Particle 278 NCPC’, Gaz. Pal., 2000, p. 839-
843.

"Principles of transnational Civil Procedure",
www. Ali.Org and www. unidroit. Org
Rosenberg, M., Changes Ahead in Federal
Pretrial Discovery’, 45 F.R.D., 1969, p. 479-498.
Rosenberg, M., Federal Rules of Civil Procedure
in Action: Assessing Their Impact’, 137 U. Pa.
L. Rev., 1988, p. 2197-2214.

SPECK, The use of discovery in United States
District Courts, Yale, Law Review, T. 60, 1951,
p. 1132-1155.

Schwarzer, W.W., the Federal Rules, the
Adversary Process, and Discovery Reform’, 50
u. Pitt. L. Rev. 1989. P.703-724.

Sofare, A.D., Sanctioning Attorneys for
Discovery Abuse Under4 the New Federal
Rules: On The Limited Utility of Punishment’,
57 St. Jolun’s L. Rev., 1982-1983, p. 680-731.
Surbin, S.N., Fishing Expeditions Allowed: the
Historical Background of the 1938 Federal

8/25/2012

788

53.

54.

55.

56.

57.

58.

59.

60.

61.

Discovery Rules’, 39 B.C.L. Rev., 1997-1998, p.
691-746.

Sunderland, E.R., Scope and Method of
Discovery Before Trial’, 42 Yale L.J., 1932-
1933, p. 863-877.

Sunderland, E.R., The New Federal Rules’,
45W. Va. L.Q., 1938-1939, p. 5-30.

Travux de I’ Association HENRY Developments
in the Law-Discovery, Harvard Law Review, T.
74, 1961, p. 940-1060.

Travux de I’Association HENRY CAPTAN de
amis de la Culture Jurdique Francaise(1987) “La

Verite et le Droit” Tome XXXVIII,
Economica,.p.42
TARZIA, Giuseppe(1996) “Les Pouvoirs

D’office du Juge Civil en Matiere de Preuves”,
in: “ Nouuveaux Juges, Nouveaux Pouvoirs?”
Melange en L’Honneur de Roger PERROT,
Dalloz,.p.65

VINCENT, Jean, procedure Civil(2001): Dalloz,
26 ed.pp. 730,759

VINCENT, Jean & GUINCHARD, Serge:
“Procedure Civile” Paris, Dalloz, 26 Ed.
2001p.31.

WEINSTEIN, GLEIT et KAY, Procedures for
obtaining information before trial, Texas Law
Review, T. 35, 1957, p. 468-502

WIGMORE, a treatise of The Anglo-American
system of evidence, 3° éd. Londres, 1940



